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APPEARANCES WILL BE BY ZOOM OR IN PERSON  
 
For matters where an appearance is required, the parties may appear by Zoom or in person in 
Department 33. Zoom is encouraged, however.  
 
Zoom hearing information 

 
Link: 
https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz0

9 

Meeting ID: 161 908 8479 

Passcode: 771919 
 

 1.  TIME:  8:30   CASE#: MSC20-01593 
CASE NAME: ESTOPINAL  VS.  E.B.M.U.D. 
HEARING ON MOTION FOR PREFERENCE (CCP 36) 
FILED BY JEROME GILBERT, JUDY GILBERT 
* TENTATIVE RULING: * 
 
The Court's review of the file indicates that the moving parties the Gilberts have been dismissed 
without prejudice from all pending cross-complaints in which they were named as cross-
defendants and which were the subject of their trial preference motion. The claims by the 
Bennetts against the Gilberts in the Bennett Action have been ordered to arbitration; those 
claims are stayed and outside the scope of the motion. The hearing on the motion is therefore 
vacated as the motion is moot. 

  

 2.  TIME:  9:00   CASE#: MSC17-01431 
CASE NAME: NORTH RICHMOND VS. BNSF RAILWAY 
SETTLEMENT CONFERENCE (SET BY JUDGE AUSTIN) 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom at 10:30 AM 

  

 3.  TIME:  9:00   CASE#: MSC18-00168 
CASE NAME: MAYON VS. BOSMAN 
HEARING ON MOTION FOR TRIAL PREFERENCE 
FILED BY GREG MAYON, RAMONA MAYON 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 

https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz09
https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz09
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 4.  TIME:  9:00   CASE#: MSC18-00168 
CASE NAME: MAYON VS. BOSMAN 
HEARING ON MOTION UNDER CCP 337.32 
FILED BY GREG MAYON, RAMONA MAYON 
* TENTATIVE RULING: * 
 
Granted. 

 

  

 5.  TIME:  9:00   CASE#: MSC18-00168 
CASE NAME: MAYON VS. BOSMAN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 

 

  

 6.  TIME:  9:00   CASE#: MSC19-00744 
CASE NAME: COLBERT VS. YU 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY MIAO LAN LANA YU, MARTINNI INC. 
* TENTATIVE RULING: * 
 

Defendant Martinni Inc. dba Harmony Beauty Spa’s motion to set aside the default is 

granted. Defendant may file and serve their answer to the fourth amended complaint by 

November 30, 2021.  

Plaintiff obtained a default for Harmony Beauty Spa on August 29, 2019. On February 

28, 2020 Martinni Inc. dba Harmony Beauty Spa attempted to file a motion to set aside the 

default, which was rejected by the Court. (Chan decl. ¶5.)  Later, Martinni Inc. dba Harmony 

Beauty Spa filed an answer. Plaintiff was then successful in striking that answer since Harmony 

Beauty Spa was in default at the time the answer was filed.   

Defendant has now filed a motion to set aside the default. This motion is somewhat 

unusual and requires a two-step analysis on the default issue. First, the Court must decide if, 

under its equitable powers, the Court should consider the motion to set aside default that was 

submitted for filing on February 28, 2020 as if that motion was filed within the six-month time 

limit in Code of Civil Procedure section 473(b). If the Court decides that it should consider that 

motion as timely filed, then the Court will consider the merits of that motion under Code of Civil 

Procedure section 473(b).  
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In order to set aside the default using the Court’s equitable powers, the defendant must 

satisfy a three-part test.  “ ‘First, the defaulted party must demonstrate that it has a meritorious 

case. Second[], the party seeking to set aside the default must articulate a satisfactory excuse 

for not presenting a defense to the original action. Last[], the moving party must demonstrate 

diligence in seeking to set aside the default once … discovered.’ [Citation.]”  (Rappleyea v. 

Campbell (1994) 8 Cal.4th 975, 982.)  

Defendant has met that test in this case. First, Defendant attempted to file a motion to 

set aside default, which included a demurrer as its proposed responsive pleading. Whether or 

not the 2020 motion to set aside will ultimately be granted, the Court finds that the 2020 motion 

had sufficient merit that it is possible for Defendant to prevail on its motion. Second, Defendant 

has a satisfactory excuse for not filing its motion to set aside default earlier – the Court rejected 

the motion for filing based on an incorrect belief that the party was not in default. And third, 

Defendant has acted diligently. Defendant was unaware it was in default until the Court’s recent 

ruling granting Plaintiff’s motion to strike Defendant’s answer. Until that time, Defendant 

believed it was not in default based on the rejection of the motion to set aside default, which 

included the following statement from a court clerk, “there is not a party in this case currently in 

default”. Based on these facts, the Court will consider Defendant’s motion to set aside default as 

if it was filed on February 28, 2020.  

Here, the motion was timely filed under Code of Civil Procedure section 473(b) as it was 

filed within six months of the entry of default. This is sufficient evidence that Defendant acted 

diligently. Defendant Yu (through her attorney) filed a demurrer to the second amended 

complaint on August 7, 2019, which was heard on October 31, 2019. In that demurrer, Yu raised 

the issue of misjoinder of parties, arguing that Harmony Beauty Spa was an incorrect party. The 

Court found, however, that Yu did not have standing to raise the issue. Yu then demurred to the 

third amended complaint with a hearing set on January 16, 2020. That matter was continued to 

February 20, but was not heard until later because on February 19, 2020 the Court order the 

case stayed pending Colbert’s appeal of the Court’s ruling on her special motion to strike. 

Although it is somewhat unclear why Defendant did not seek to set aside the default after the 

Court’s ruling on October 31, given the procedural history here the Court finds the delay in 

attempting to file the 2020 motion was reasonable.  

Finally, the 2020 motion must show that the default was entered due to mistake, 

inadvertence, surprise or excusable neglect. Yu, a non-attorney, explains that she is the CEO of 

Martinni Inc. dba Harmony Beauty Spa. Yu explains that she thought Martinni was sued by 

mistake and she believed she properly raised this issue when she filed demurrers on June 20, 

2019 and again on August 7, 2019. (Yu declaration signed 2/28/20.) Yu filed her demurrer as 

“Yu, erroneously sued as Harmony Beauty Spa” and did raise the misjoinder issue in both the 

June and August 2019 demurrers. The first demurrer was not heard because Plaintiff amended 

her complaint. The second demurrer was heard after Harmony Beauty Spa’s default was taken.  
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Given these facts and that Martinni Inc. dba Harmony Beauty Spa was unrepresented by 

an attorney at this time, the Court finds the evidence sufficient to show that the default was 

taken due to mistake, inadvertence, surprise or excusable neglect of Martinni’s CEO, Yu.  

  

 7.  TIME:  9:00   CASE#: MSC19-01814 
CASE NAME: ORBISON VS. REINSCH 
HEARING ON MOTION FOR ORDER THAT MATTERS BE DEEMED ADMITTED 
FILED BY YU-JIE WANG 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 

 

  

 8.  TIME:  9:00   CASE#: MSC19-01814 
CASE NAME: ORBISON VS. REINSCH 
HEARING ON MOTION TO COMPEL RESPONSES TO FORM INTERROGS. 
FILED BY YU-JIE WANG 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 

 

  

 9.  TIME:  9:00   CASE#: MSC19-01814 
CASE NAME: ORBISON VS. REINSCH 
HEARING ON MOTION FOR ORDER THAT MATTERS BE DEEMED ADMITTED 
FILED BY YU-JIE WANG 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 
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10.  TIME:  9:00   CASE#: MSC20-00142 
CASE NAME: TUFFLI VS. CA STATEWIDE 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY RENEW FINANCIAL GROUP LLC 
* TENTATIVE RULING: * 
 
Defendant Renew Financial Group, LLC (“Renew”) brings this motion for judgment on the 
pleadings (“MJoP”). The MJoP is directed at the claims of plaintiffs Robert and Robin Williams 
(collectively, “Williams”). The MJoP first argues that the financial elder abuse claim fails because 
neither Robert nor Robin was 65 years old at the time of the alleged wrongful conduct. 
The MJoP next contends that the CLRA claim fails because the relevant product is an intangible 
financial product, and so the CLRA does not apply. Finally, the MJoP says that the 17200 claim 
fails because no actionable conduct has been alleged. Williams opposes each of these 
contentions.  

Before addressing the merits of the MJoP, the Court first rules on the request for judicial notice 
that is before it in connection with the MJoP. Renew seeks judicial notice of the relevant PACE 
financing agreement and disclosures, which was attached to the complaint as an exhibit. 
The request is unopposed, and judicial notice is proper. The RFJN is granted. 

Financial Elder Abuse 

Williams concedes that neither Robert nor Robin was 65 years old at the time of the alleged 
“taking” of property. However, Williams argues that because Robert has now attained the age of 
65 and Renew continues to retain his property, that is sufficient. 

The only California case Renew cites in response is Paslay v. State Farm General Ins. Co. 
(2016) 248 Cal.App.4th 639. But Paslay does not address whether a wrongful taking which 
occurs before the purported victim was 65 years old can become financial elder abuse if the 
defendant continues to retain the taken property after the purported victim turns 65.  

More relevant is Mahan v. Charles W. Chan Ins. Agency (2017) 14 Cal.App.5th 841. There, 
the First District considered the definitions of “taking,” “secreting, appropriating, obtaining, or 
retaining” and “depriving” property within the meaning of the Financial Elder Abuse statute. 
(Id. at p. 861.) Relevant here is “retain,” as Williams argues that is what saves the Financial 
Elder Abuse claim. Mahan says that to “retain … suggests affirmatively acquiring possession of 
something.” (Id.) There is no suggestion that “retain,” within the meaning of the statute, is 
defined as continuing to possess something that previously was wrongfully obtained, and 
Williams has cited no case to the contrary. Here, the affirmative acquisition occurred before 
either Robert or Robin was 65. The Financial Elder Abuse statute is designed to protect elders 
from financial abuse. That purpose is not served by applying it to conduct that occurred before 
the purported victim is 65. The reading of the statute urged by Williams has some surface 
appeal, but such a reading is unsupported by any controlling authority and does not appear to 
serve the purpose of the statute. 

As to the financial elder abuse claim, the MJoP is granted without leave to amend. 

CLRA 

The MJoP is granted with leave to amend as to the CLRA cause of action. Renew principally 
relies on Smith v. Ygrene Energy Fund, Inc. (N.D. Cal. July 26, 2017) 2017 U.S. Dist. LEXIS 
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117082 to support the MJoP as to the CLRA cause of action. It is true that Smith, citing our 
Supreme Court’s decision in Fairbanks v. Super. Ct. (2009) 46 Cal.4th 56, held that the CLRA 
did not apply to Ygrene’s conduct. Ygrene was alleged to have “marketed and serviced” the 
PACE contracts, in that Ygrene “served as program administrators and intermediaries between 
the special districts and borrower,” “prepared loan applications and documents,” “conducted the 
closing on the loans, and facilitated the funding of individual homeowner projects.” (Id. at pp. 20-
21.) The Northern District reasoned that all of these services fell within the definition of “ancillary 
services” that accompany intangible financial products; engaging in these “ancillary services” 
does not bring a claim within the ambit of the CLRA. (Id.; see also Fairbanks, supra.) 

Plaintiffs argue that Renew did more than do the types of things Ygrene did. Specifically, 
plaintiffs say that Renew is alleged to have received kickbacks from contractors performing 
physical work on their homes and permitted excessive charges for tangible products and 
services related to physical work on their homes. The Court considers that allegations like this 
might bring Renew’s conduct within the ambit of the CLRA (although the Court cannot be certain 
without knowing the precise contours of the factual allegations). However, the allegations in the 
currently-operative complaint lack the detail required for the Court to be certain, and while the 
opposition fails to suggest what specific facts could be alleged in good faith in this vein, the 
Court considers that the matters discussed in the opposition are sufficient to grant leave to 
amend. Should plaintiffs choose to amend in response to this ruling, they should take care to be 
precise about what exactly Renew did or did not do. 

17200 

The Court agrees with Renew that the “unlawful” prong of the Unfair Competition Law (“17200”) 
cannot be satisfied by referring to statutes that were not in effect at the time of the relevant 
conduct, and which do not have retroactive effect. Likewise, it is not “unlawful” to violate the 
PACE guidelines or regulations, which do not have the force of law. However, such conduct 
could be “unfair” within the meaning of 17200. In addition, as the opposition points out, plaintiffs 
allege various misrepresentations made by Renew. These could likewise form the basis of a 
17200 claim, if proven. 

As to the 17200 cause of action, the MJoP is denied. 

Conclusion 

The MJoP is granted in part and denied in part, as set forth above. Should plaintiffs elect to 
amend their pleading in response to this ruling, any amended pleading shall be filed and served 
on all parties on or before December 30, 2021. 
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11.  TIME:  9:00   CASE#: MSC20-00142 
CASE NAME: TUFFLI VS. CA STATEWIDE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to January 28, 2021 at 8:30 AM in Dept. 36.  

  

12.  TIME:  9:00   CASE#: MSC20-02288 
CASE NAME: CELLURA VS. AMAZON 
HEARING ON MOTION FOR ORDER TO DETERMINE GOOD FAITH SETTLEMENT 
FILED BY AMAZON.COM, LLC, et al. 
* TENTATIVE RULING: * 
 
Granted. No opposition.  

  

13.  TIME:  9:00   CASE#: MSC21-01073 
CASE NAME: CURNISHA STEPHENS VS. TLC HOMES 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY TLC HOMES LLC, et al. 
* TENTATIVE RULING: * 
 
Continued by the Court to 12/9/2021. 
 

  

14.  TIME:  9:00   CASE#: MSC21-01073 
CASE NAME: CURNISHA STEPHENS VS. TLC HOMES 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued by the Court to 12/9/2021. 
 

  

15.  TIME:  9:00   CASE#: MSC21-01614 
CASE NAME: NOEL AGUAYO VS. CITY OF WALNUT CREEK 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CITY OF WALNUT CREEK 
* TENTATIVE RULING: * 
 
Continued by the Court to 12/9/2021. 
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16.  TIME:  9:00   CASE#: MSC21-01664 
CASE NAME: DUGGAN VS. BDM ASSOCIATION 
HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFF'S COMPLAINT 
FILED BY BRISA DEL MAR ASSOCIATION INC. 
* TENTATIVE RULING: * 
 
Continued by the Court to 12/16/2021. 
 

  

17.  TIME:  9:00   CASE#: MSC21-01664 
CASE NAME: DUGGAN VS. BDM ASSOCIATION 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY BRISA DEL MAR ASSOCIATION INC. 
* TENTATIVE RULING: * 
 
Continued by the Court to 12/16/2021. 
 

  

18.  TIME:  9:00   CASE#: MSN21-1784 
CASE NAME: RE PEACHTREE SETTLEMENT FUNDING 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS 
FILED BY PEACHTREE SETTLEMENT FUNDING, LLC 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom with applicant.  

 
 

  

19.  TIME: 10:00   CASE#: MSC21-00584 
CASE NAME: GREAT ROCK CAPITAL VS. BANMILLER 
SPECIALLY SET HEARING ON: REDUCTION OF BOND 
SET BY COURT 
* TENTATIVE RULING: * 
 
Appear by Zoom at 10:00 AM.  
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20.  TIME: 10:00   CASE#: MSC21-01634 
CASE NAME: RDS CAPITAL VS. WINGTIP COMMUNICATIONS 
HEARING ON MOTION TO COMPEL ARBITRATION & DISMISS OR STAY CASE 
FILED BY WINGTIP COMMUNICATIONS, INC., et al. 
* TENTATIVE RULING: * 
 
Dropped per counsel for Wingtip. 
 

 

 


